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Statement of the Issues 


1. \\ hot her tIn* court below was cori'wt in liolilin^ 
Hint the designation of facilities to conduct medical ex¬ 
aminations of aliens does not deny due proecxx and equal 
protection to appellant*. 

-• Whether the court below wax correct in holding 
that the promulgation and implementation of 8 C.F.H. 
IS -J4.2 was not invalid for lack of publication 

Statement of the Case 

This is no appeal from an order and judgment of the 
Honorable Kevin T. Dully. I'nited States District .Judge 
for the Southern District ot New York. On October 23, 
IttTt Judge Dully entered an order denying appellants’ 
motion for a preliminary Injunction in accordance with his 
opinion of the same date (21-A).* 

On July I. 1071 appellants instituted this action In the 
I'nited States District Court for the District of Vermont. 
On July lb, 1374 an order was entered transferring the 
action to the Southern District of New York. Appel¬ 
lant* .‘ought a declaratory judgment declaring that appel¬ 
lees’ actions in designating certain civil surgeon* and 
laboratory facilities employing civil surgeons to conduct 
mislieal examinations of aliens s<*cking permanent resi¬ 
dence status under Section 24ft of the Immigration and 
Nationality Art (the “Art"), 8 U.H.C. g Jtiftft, to hr 
unlawful and violative of appellants' right to due process 
and equal protection and to Is- invalid for failure to publish 
in accordance with ft I'.S.t’. gftft.'Mhi. Appellants further 
sought a pn liminnry and permanent injunction requiring 
defendants to treat as void the provisions of 8 C.F.R. 

' Reference* followed by the letter "A” refer to page* in 
the Plaint ifT*-Appellnnt*’ Appendix, attached to their brief. 




$234.2(b), to treat ah void the list of designated facilltieM 
and to give appellants an opportunity to eonipete for a place 
on the Hat. Alternatively, appellants sought an order di¬ 
m-ting appellees to include appellant laboratory on the 
list of designated facilities. 

The Court below denied appellants’ motion for u pre 
liminnry injunction on the ground that appellants had failed 
to demonstrate either probable success on the merits or that 
appellants had failed to show the existence of u sufficiently 
serious question on the merits. 

Statement of Facts 

Under procedures in ett'ecl prior to August 1, 1073, 
the medical examination of an alien residing in the New 
York District of the Immigration and Naturalisation 
Service (the •‘Service"), who was seeking status as a 
permanent resident of the United States, was performed 
by medical officers of the United States Public Health 
Service (“Public Health"(. The alien had required X rays 
taken ami a serology test performed by a physician or 
laboratory of his choice and when the alien appeared for a 
medical examination by Public Health medical officers, lie 
presented to the examining officer the X-rav lilm, a phy¬ 
sician's report interpreting the X-ray and the results of 
the serology test. 

Sometime prior to August 1, 11173, Public Health ad¬ 
vised the Service that Public Health could no longer per- 
form the medical examination of aliens because of reduced 
manpower and facilities. Consequently, since August 1, 
11173 the medical examination of aliens is Is-ing conducted 
solely by qualified civil surgeons and clinics employing 
qualitied civil surgeons designated by the District Director 
of the New York District. 
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In designating physicians or clinics to perforin the 
medical exiiininiition, the District Director was guided by 
• he needs of the Service and the interests of the aliens. 
For administrative purposes, especially the need to keep 
designated physicians and clinics abreast of all changes 
in regulations and procedures and tin* need to monitor 
medical examinations, the Service requested that the various 
district directors designate as few physicians or clinics us 
possible, consistent with the needs of the Service. In the 
interest of the aliens, attempts were made to designate 
medical facilities which are geographically convenient; 
which are capable of performing X-ray and serological 
tests as well as the actual medical examination of the alien; 
which have equipment capable of producing the X ray tllm 
and serological test results rapidly so that, to the extent 
possible, the X-ray serologicul test and medical examination 
could be performed during a single visit of the alien to 
the medical facility; which have a suitable capacity to 
accommodate a sizable number of aliens appearing for 
medical examination; and which have a stall' large enough 
so that requisite medical personnel will be available on a 
year-round basis to perform the necessary tests and ex¬ 
aminations, regardless of vacation or sickness of members 
of the stnlf. It is also in the interest of the Service, in 
order to prevent fraudulent substitutions, to have the X-ray, 
serological test and medical examination performed by the 
same facility. 

The District Director of the Service at New York 
designated a number of medical facilities in accordance with 
the foregoing considerations The number designated ap 
pears adequate, at present, to serve the nerds of the district. 
The designation of facilities was left to the discretion of 
the District Director in accordance with the provisions of 
N F.F.R. 4 1X14.21 b). I’nder the direction of the District 
Director of the New York District, numerous calls were 
made to the New York State Medical Society, county 
medical directors, hospituls, private laboratories and medical 





group*. After reviewing the qualification* of all hysicians, 
clinic*, laboratories, and medical groups, the I district Di¬ 
rector designated n minimum number of acilities within 
his district. The selected facilities have been providing satis 
factory service to the aliens and to the Service. 

Relevant Statutes 

Immigration and Nationality Act, 66 Stat. 1 Mid (Mini*), 
as amended: 

Section 248, H I’.S.U. § 1288 

la I The status of an alien, other than nn alien 
i re wman, who was inspected and admitted or paroled 
into the United States may he adjusted hv the At¬ 
torney (lenei'ul, in his discretion and under such 
regulations as he may prescribe. . . . 

• • • • • 

Relevant Regulations 

H U.K.K. | 248.6 Medical examination. 

Upon acceptance of an application [for adjust¬ 
ment of status under Section 248 of the Act], the 
applicant shall Ih‘ required to submit to an exumina 
turn by a medical officer of the United States Public 
Health Service, or by a designated civil surgeon, 
whose report setting forth the findings of the mental 
and physical condition of tin* applicant shall he 
incorporated into the record.• • • 

N r.F It. S 234.2 Kxuniinntion in the United States of alien 
applicants for benefits under the imuii 
grot ion luws. 
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Text of regulation in effect on Auguat 1, 1973 

in) Ofnenil. When n medical exuiuination in re¬ 
quired of mi alien who tilea an application for a 
benefit under the immigration lawn, it ahull In- made 
hv a medical officer of the U.S. Public Health 
Service, or hv a civil Miir<tcon if a medical officer of 
the I'.S. I'uhlic llcnllh Service ia not located within 
a reaaonuhle diatauce. The examination will lie per¬ 
formed in accordance with the inatructiona and 
rcgulutiona contained in the “Manual for Medical 
Kxaminatiou of Aliena." 

ili) SrIrrtion of riril Muri/roim. When a civil 
aurgeon in to perform the examination, he ahull be 
aeiectcd hv the dhdrlct director having jiirladlction 
over the area of the alien'a reaidence. The diatrlrt 
director ahull aclect aa many civil aurgi-ona na he 
determinea to he neceaaary to nerve the needa of the 
Service in a haallty under hia juriadictIon The 
civil aurgeon aelected aluill la- u licenaed fdiyaician 
with no lean than I yearn profeaaionnl experience. 
Officcra of county medical aia-ietlea ahull he conaulted 
to ohtain the namca of competent aurgiMina willing to 
make the exnminntione. An onderatunding anall he 
reuched with reapect to the fee which the aurgeon 
will charge for the examination. The alien ahull pay 
tin fee agreed upon dlrecetly to the aurgenn making 
the examination. 

• • • • • 

Text of Megalation nr-. effective November Htl, IIITil 

la i lirnrrol. When a medical examination ia re 
ipitrcd of an alien who tilea an application for atatua 
aa a permanent realdent under aection 245 of the Act 
or Part -15 of thia Chapter It ahull la* made hv a 
aelected civil aurgeon Such examination ahull he 
|H>rfornied in accordance with 42 CFR Part 34 and 
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liny additional inatriictiona amt j;iii«l«*l i ii#*m aa may be 
conaidered ncceaaary by the I’.S. Public Health 
Service. In any other caac in which the Service 
requeatu a meilical examination of an alien the ex 
am illation ahall be made by a medical officer of the 
l r .S. Public Health Service or by a civil aurgeon if 
a medical officer of the I’.S. Public Health Service 
ia not located within a reaaonnhle diatance nr In 
otherwiae not available. 

lli| Selection of civil Burgeon*. When a civil 
•U.geon In to |ierform the examination, he ahall be 
aelected by the diatrict director having juriadiction 
over the area of the nlien’a rcaidence. The diatrict 
director ahall aclect aa many civil aurgeona, including 
clinica employing qiiulitled civil aurgenna, aa he deter 
minea to la* neceaaury to aerve the needa of the 
Service in a locality under hla Juriadiction. Kaeh 
civil aurgeon ahull lie a llcenaed phyalciun with no 
ieaa than f veura profeaaonnl experience. Olficera 
of local health departmenta and meilical aocietiea may 
In* conaulted to obtain the uaniea of competent anr- 
geona and clinica willing to make the examinationa. 
An underatanding ahall In* reached with reapect to 
the fe«* which the aurgeon or clinic will chnrge for 
the examination. The alien ahall pay the fee agreed 
upon directly to the aurgeon making the examination. 
• • • • • 
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ARGUMENT 
POINT I 

The Court below was correct in holding that the 
Service regulation, 8 C.F.R. §234.2, it not void for 
lack of publication. 

Tin* AiliniiiiMtrativ«> Procedure Art, ft l'.8.(\ ftftftl rt «■</., 
runhlliiM rrrtnili specific provfnioiiM tfovcrninn agency action. 
It requires, inhralui, | >u til ini t ini* in tin Federal Kegister of 
notice of proposed rule mu k i nu umi mi opportunity to 
Hiiluiiit written ilutu, views or arguments I*v interested 
|ieraoiiM. ft I’.H.C. $Ji ftftll(l»t uml ic). Puhlieation of n 
substantive rule stmll l>e uunle not less tli hi :I0 days prior 
to it h effective ilute. ft IJ.8.C. $ ftftCt (<11 Matter* relating 
to agency management nre exrepti*<l from the statute. ft 
I Sf $ ftft.'lia I (-I, uml interpretive rules, statements of 
policy uml rules of agency promt ore or pmctlce ure 
exceptetl from the puliliciition requirement. ft F.S.C. 
S ftftftiliit A l A rule In tlfllueil iin “an agency statement 
of tie lit* rill or piirtieiilnr appliculiility uml future elTect 
designed to Implement, interpret or prescribe law or policy 
or describing the organisation. procetlure or practice require- 
mentN of mi agency. . . " ft U.8.C. f ftftl(4). 

It in the poNition of the appellees that the Service, in 
promulgating the refulntion in question, s t’.K.R $ 234.2, 
uml that the other uppellees, in implementin^ such regu¬ 
lation. were not involved in rulemaking within die inclining 
of the Adminlstrntive I'rocednre Act. Whether the mediciil 
exuminution of aliens is conducted by I'uhlic Health officers 
or hv civil surgeons does not affect the suhstnntive statu¬ 
tory rcquin nient that all aliens applying; for adjustment of 
status must undergo a medical examination. 8 U.8.C. 
$ lURft; 8 t'.K II * U4ft.fi Civil surgeons rather than I’uhlic 
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Health officers now conduct the required medical examina¬ 
tion nitnplv because Public Health Iiuh determined that it 
can no longer handle the large number of aliena Keeking 
medical examinatioiiM. The election and utilization of civil 
surgeons to conduct medical examinationK did not Keek to 
iinpleinent, interpret or prescribe law or policy. Accord¬ 
ingly, the promulgation of the regulation, and any lint of 
designated civil NurgcoriN compiled purHiiunt thereto, is not 
u “rule" uh that term iH defined in 5 I’.B.C. $551(4) and, 
therefore, not Htihjeet to the rule-making procedurea set 
forth in 5 U.K.r. |Bfi8. 

In muking a determination on to whether agency direc¬ 
tives are substantive rules requiring publication courts have 
frequently looked t«» the so-culled “impact teat". Sec 
Voel \. f h apata». 508 F.2d 102.M (2d (Mr. 1975); Uwit 
)lota v. Nrrretary of Ijabor, 8,'17 F. Hupp. 1281 (H.D.N.Y. 
19721, rcr'd on ollirr ground*, 109 F.2d 478 (2d Cir. 
1972) ; Trxnro, I nr. v. Fedcrol Povrrr Commintion, 412 F.2d 
710 (.'Id (Mr. 19(59); /‘harmarrutiral Manufacturer* [*no 
rimtio M \ Finch, SOT F. Bapp 858 < 1» Del 1970i Mricllv 
stated, the impact test requires that the impact involved be 
substantia! and involve new rights and obligations. As set 
forth in Ijcwi+Mota, uupra, the teat requires that a review 
ing court look to what the policy in fnct did. If the policy 
has had a “substantial impuet" then it must In* published 
and such "substantial impact" would be present if the 
regulation bad the effect of changing existing rights and 
obligations. 

The District Court found that the regulation is not void 
for lack of publication since the regulation clearly relates 
to agency procedure and does not change existing rights 
and obligations. The statute which imposed the obligation 
of having a medical examination or. the aliens is found at 
Section 215 of the Immigration and Nationality Act, 8 
t'.H.C $ 1255. and in 8 t'.F.R. $ 215.6 Prior to the publics 






IA 


a 
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lion of November .'$0, lAT.'t no alien had the obligation of 
Miilimittinp In a medical examination by Public Health 
Service officers. Subsequent to November .'10. lAT.'t the lien 
sti'l had the obligation of submitting to a medical cxnminti 
• ion. although the person conducting the examination would 
now la- a civil surgeon instead of a Public Health Service 
officer. Thin class upon whom the regulation conferred an 
obligation, both prior to November .'10. If>7.'l and siibNequent 
thereto, wax the elaxx of alienx who nought adjustment of 
status. I tat the obligation imposed on such class was in 
no way changed by the amended regulation of November 
•to, 11*7:* The onlv change made was in the person con¬ 
ducting the medical examination. 

Appellants cite Hlitvkttrll Collryr of Hu*inrau v. At 
toniry (Ironvl, 4R4 F.2d O'-’S <IM\ fir. 1071 ) for the 
proposition f at "if a federal agency implements a 

rule which regulates a complainant's ability to conduct its 
business, then that agency must comply with the Adminix 
tratlve Procedure Act." Such a contention indicates a 
complete disregard of the clear distinction between the 
procedures set forth in the Act and regulations with respect 
to the approval of schools bv the Attorney (lencrul for 
attendance by non immigrant foreign students and the regu 
lation in i|iication here See Sec IA1 ( n I (1ft) ( F I of the 
Immigration and Nationality Act, * CSC. $ 1101 (a H IA) 

< F). 

Appellants stand in a totally different position than did 
the Itla rkirrll Coll rgr of II moor mu. The former was never 
on any list of facilities approved by the Service to perform 
laboratory tests. In fact, no such list ever existed. Itlurk 
well College, on the other hand, hnd applied for and had 
Is-en gminled approval as a school authorised for attend¬ 
ance by non immigrant students. The Service’s revocation 
of such approval of Hluckwcll College was found not to 
have complied with the provisions of the Administrative 


I 
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Procedure Act, ultliou^li not the puh'irntinn provisions of 
that Act a* appellautH would have the Court l>elieve. Like- 
wine in Pharmaceutical Mfr». Akhoc. v. Finch, supra, the 
coniploiniintK, a group of drui; manufacturer*, had been 
rcgulutcd by a government agency, nguin unlike appellants 
in thiw cam*. 

Appellair contend that the designation of a list of 
approved facilities constitutes a license within the meaning 
of 5 l .K.r. | Ml <Mi and that the Service was required to 
comply with the provisions of ft U.8.C. >§ ftftG and ftft7 in 
deciding which clinics would receive approval. However, 
ft CT.H.C. ftftfi and Ri>7 specify that the procedures set 
forth in the sections apply only when a hearing is re¬ 
quired by ft 17.H.C. SSftft.1 or ftR4. In turn ft U.H.C. 
8$ ftftft and ftfti specify that a hearing on record shall be 
made only when “required by statute." Ap|ie!lunts reliance 
on ft l'.K.C. $ ftftM is misplaced since that statute provides 
for hearing procedures only in connection with un applica¬ 
tion for a license required by law. t'ontrary to appellants’ 
contention th as no formal “application" made by any 
of the design, ed facilities. There is no statute or regula¬ 
tion which requires such an application. Under the terms 
of the -cgulation the designation of facilities approved for 
medical examinations is a discretionary function of the 
District Director.* 


1 Appellants contend that the absence of a record upon which 
the Service based it* selection is violative of 5 U.S.C., II 666 and 
(167. Although it is -tppelleva' position that those atatutes are not 
applicable, we would point out that appellants are erroneoealy 
assuming that such a record does not exist Although the record 
In the District Court ie very incomplete since plaintiff sought no 
discovery, the Service does have an extensive record of the pro¬ 
cedures utilized d the material facts relied upon in designating 
certain facilities 
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POINT II 

The Regulation and selection made thereunder 
do not deprive appellants of equal protection or due 
process. 

Appellant* contend that the promulgation of x C.F.R. 
$ 234.2 and the compilation of a lixt of dexignated fucilitie* 
b.v the appellee* puiNiiant to the regulation violate* ap¬ 
pellant*' right to due prorex* and equal protection. Much 
contention i* hn*ed on appellant*' allegation that appellee* 
have revoked what would amount to a “licenae” granted to 
the appellant* by the appellee*. Appellant* contend that for 
a twenty-live year period the appellant laboratory performed 
X-ray ami uerological examination* for alien* who were 
then medically examined by Public Health Service officers. 
At no time prior to e*tahli*hment of the prcMent lint did 
either the Public Health Service or the uppellee* maintain 
a lixt of fucilitie* de*ignated to conduct the laboratory text* 
required of alien*. There wa* no direct referrul by any 
government agency, and certainly not by appellee*, of alien* 
to appellunt laboratory. 

In rai*ing an equal protection i**ue, appellant* mu*t 
*how the exl*tence of *otne right which i* udveraely affected 
or impinged upon. Human v. Tin \illatjv of H<lh Terre, 
47*1 I'.2d sOrt (2d t'ir. 1!>73), err'd on other ground*, 

I S. —, 39 L. Kd. 2d 7117 tl!t74|. In thi* ca*e, however, 
the appellant* can point to no niicIi right, fundamental or 
otherwixe, which i* adversely atTected by the polley. Thu*, 
in our view there can be no equal protection i**ue in thi* 
ca*e. 

The only po**ihle right which appellant can allege i* a 
right to be permitted to continue conducting medical ex 
amination* of alien*. In fact, appellant* never did conduct 
medical examination*; the only function of appellant labors 
tory wax to perforin laboratory text*. Under the Htatute, 
X r S (’ $ 1124, medical examination* of alien* have alwayx 
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been performed by Public Health Service officers or by 
w* lee ted civil surgeons. Appellanta had no right under 
either the Htatute or the regulation in effect prior to No¬ 
vember 30, 1073 or the procedure in effect prior to August 
1, 1073 to conduct X-ray or Merologicul teats for aliena. 

Appellant*' contention ttint they have been deprived of 
a “licenae” to conduct medical examinationa of aliena ia 
without merit. In fact, neither appellant Inlatratory nor 
any other physician or laboratory haa ever been granted a 
"license" to perform such examinations for the simple rea¬ 
son that a licenae ia not required by any law or regulation. 
Since appellanta were never granted a licenae, their con¬ 
tention that they were deprived of this alleged property 
right cannot be sustained.' 

Furthermore, Isdli the statute and the regulation, cur¬ 
rent and former, provide that u civil surgeon who ia 
selected to conduct medical examinations of aliens must 
have at least four years professional experience. The cur 
rent regulation provides that the District Director may 
select a clinic employing a qualified civil surgeon to conduct 
medical examinations. Ap|>ellunts do not contend that Much 
requirement is violative of due process or equal protection. 
Hat her, they contend that appellant laboratory "ia identical 

* The appellants here are not und have never been contractors 
for the Service or for Public Health, nor do they fall Into the 
classification of unaucceaaful biddera for government work. Even 
In that situation this Circuit has held that no private rights are 
conferred on a bidder, who therefore has no standing to challenge 
the award of n bid to another. ''drlman V, Frdrral Housing 
Authority, 882 F.2d 594. 597 (2d Clr. 1967). The District of 
Columbia Circuit has limited standing under the Administrative 
Procedure Art for an unaucceaaful bidder to situations where 
there ia an "exceptional showing" of a violation of a clear 
command of the law. where no state of facta would justify the 
administrative action. Whrrlahrator Corp. V. Chaftt, 455 F.2d 
1306 (DC. Clr. 1971). 


I 





14 


to clinics in t!»e Service’s approved class or New York 
X-ray meets higher standards of qualifications than ap¬ 
proved clinics." (Appellants’ brief, p. 23). Again appellants 
assume facts not in the record and instead, totally disregard 
the fact that in their own complaint appellants admit that 
appellant laboratory does not have u qualified civil surgeon 
on its staff. (Complaint, para. 18). 

In United Staten v. IIunhand R. (Roach), 453 K.2d 1054 
(5th Cir. 1071), the appellant, a non-franchlsed bus oper¬ 
ator, contended that a newly-enacted regulation which re 
tricted operation of non franchised buses in the Cunal Zone, 
so that u franchised compuny would have almost exclusive 
access So several areas, was an illegal discrimination against 
non-franchised bus operators and did not meet the require¬ 
ments of substantive due process. The Court found, how¬ 
ever, that the men* impingement by an intervening reason¬ 
able regulation upon the appellant’s previously unencum¬ 
bered freedom to operate his bus over the newly prescribed 
mute dews not in and of itself make a case of Illegal dis 
crimination. See Rolling v. Sharpe, 347 U.H. 4517 (1M54). 

The appellant in that case, like appellants hem. claimed 
that he had obtained a property interest by virtue of his 
long and uninterrupted use and that his operation of a brs 
for a long period of time without a franchise or jiermit 
estopped the Canal Zone government from requiring him 
to comply with a regulation limiting hi* rights to operate 
his bus. In response to that contention of appellant, the 
court stuted: 

“We need not pause over the argument whether 
np|>ellunt is possessed of some kind of property In¬ 
terest acquired by estoppel. Whether a particular 
constitutional protection attaches de|ienda upon the 
relative weight of the private interest affected and 
the governmental function involved, and not upon 
assignment of meaning to the word ‘property.’ Cafe¬ 
teria and Rrntaurant Workern Union, etc. v. McElroy, 
367 C.8. 886 (1061).” Id at 1002. 







15 


Appellants acquired and utilized their alleged interest 
at the discretion of the uppellees, who have now used that 
same discretion to protect vital governmental interests in 
the proper medical examinations of aliens seeking adjust¬ 
ment of status to that of a lawful permanent resident. 
While the effect of the (Jovernmenf action ma.v he to deprive 
appellants of access to aliens as clients in the operation of 
appellant laboratory and may cause economic hardship to 
appellants, just as it may undoubtedly affect others, it does 
not deny appellants the right to pursue their occupation and 
it does not deprive them "of the very means by which to 
live." Goldberg v. Kelly, .lit" I.H. 254 (1970). 

Even should we assume, arguendo, that appellants 
could point to some right being impinged upon by the 
regulation and its implementation, they still could not 
show a violation of their right to equal protection. The 
classification created by the regulation is nonetheless valid 
because it is supported by a rational basis and is in fact 
substantially related to a lawful objective, ('/• lioraa* V. 
The Village of llrlle Terre, nugra; hand ridge v. William*, 
.‘197 I’.H. 471 (1970); Aguayo v. Richorduon, 47.'1 F.2d 1090 
(2d (Mr. 197:11. 

CONCLUSION 

The judgment of the District Court should be 
affirmed. 

Kcs| tfully submitted. 

PAUL J. Ct'RRAN, 

United Staten Attorney for the 
Southern Dintrict of \rir York, 
Attorney for Defendant*-Appelleeu. 

Mary P. Magi irk, 

Sjieeial A»*i*tont United State* Attorney, 
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A**i*1ant United State» Attorney, 

Of Counnel. 
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